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OPINION

FIRESTONE, Judge.

Thismilitary pay case comes before the court on the parties' cross-motions for
judgment upon the administrative record pursuant to Rule 56.1 of the Rules of the United
States Court of Federd Clams (“RCFC”). The plaintiff isaformer officer in the United
States Army (the “Army” or “government”) who was involuntarily separated with an

Honorable Discharge upon recommendation from an adminidrative Board of Inquiry (the

“Board’). The plaintiff arguesthat his discharge was arbitrary, capricious, contrary to law



or regulation, or unsupported by substantia evidence, and therefore seeks reinstatement to
active duty, expungement of his separation from his military record, and back pay. The
government responds that the decision to discharge the plaintiff from the Army should be
affirmed because the decison was not arbitrary, capricious, contrary to law or regulation,
and is supported by substantia evidence. For the reasons stated below, the court DENIES
the plaintiff’s September 24, 2003 cross-motion for judgment upon the administrative
record and GRANT S the government’s July 29, 2003 cross-motion for judgment upon the
adminigtrative record.
BACKGROUND

The plaintiff isaformer captain in the Army. He enlisted in 1987 and was a second
lieutenant in 1988 when he was placed on the Temporary Disability Retirement List
(“TDRL") dueto injuries sustained during training. After more than two years on the
TDRL, the plaintiff was returned to active duty. As an officer, the plaintiff received an
Officer Evduation Report (“OER”) ether after ayear in an assgnment or after completing
aparticular assgnment, whichever period was shorter. In 1991 the plaintiff was sent to
Koreawhere his duty was to maintain “the platoon in a combat ready status capable of
trangtioning to war quickly” and to be responsible for “the welfare, training, and tactica
employment” of soldiers. OER, March 1992, Adminigtrative Record (“AR”) at 18. The
OER dated that the plaintiff does* not display the level of proficiency expected of an

officer of hisgrade and experience” 1d. He aso received abelow average rating in



comparison to his peers! The plaintiff’s rater determined that he was below center of
meass, thisis, in effect, a determination that he was below average. 1d. In addition, the
plaintiff was third blocked along with two other officers, while sixty-one other officersal
received first or second block ratings. OER, March 1992, AR at 19. This means that the
plantiff’s rater determined that the plaintiff performed more poorly than at least Sxty-one
out of gxty-five of his peers.

After his sarvice in Korea ended, the plaintiff was sent to Fort Benning, Georgia
during which time his dutiesindluded “assisting the Commander in advising the
Internationa Student Training Detachment staff in solving academic, administrative, and
persond problems” OER, May 1993, AR a 26. During his service a Fort Benning, the
plaintiff was promoted to captain. The plaintiff’s OER for the period of March 6, 1992
through May 20, 1993 was favorable. The senior rater noted a“[s|uper job by a mature,
competent, and professona officer.” OER, May 1993, AR at 27.

Theresafter, the plaintiff attended the Infantry Officer Advanced Course 5-93 from
May 21, 1993 through April 2, 1994. The plaintiff was next assgned to the position of

ingtructor at the Army Chaplain Center and School at Fort Monmouth, New Jersey

! Each OER contains a center of mass rating and a block rating, both of which
indicate how an officer compares with his peers. A center of massrating is equivalent to a
determination that an officer is within the range of average as compared with hispeers. A
determination that an officer isbelow center of massis, in effect, a determination that an
officer isbelow average. A block rating, in which lower numbers denote a higher rating,
indicates how an officer compares to his peers who were rated by the samerater. A third
block rating isnormaly below average.



(“Chaplain School”), where his duties included teaching “al tactical common core subjects
and generd soldier praficiency skills’ aswdl as “planning, coordinating, and conducting . .
.fidd training exercises” OER, October 1994, AR a 28. The plaintiff’s OER for the eight
month period from May 2, 1994 through October 10, 1994 was not positive. Theinitia
rater stated that the plaintiff “[d]oes not display the initiative or discipline required to lead
troops.” 1d. The senior rater concurred, stating that “ Captain Rebosky’ s duty performance
consgtently fluctuated between unsatisfactory and margind. . .. | can not imagine him
commanding soldiers” OER, October 1994, AR at 29.

Following hisjob as an ingtructor in Fort Monmouth, the plaintiff served in Haiti
during which time he was respongble for the * creetion and sustainment of a functiond
operations center” during amilitary operation there. OER, January 1995, AR at 32. His
OER for the period that he was in Haiti, between October 22, 1994 and January 27, 1995,
was favorable. He wasidentified by hisinitid rater as*[c]learly atop performer with
unlimited potential.” OER, January 1995, AR a 33. The senior rater concurred and stated
that “ Captian Dave Rebosky’ s performance as J3 Battle Captain has been absolutely
superb!” 1d.

Findly, the plaintiff was returned to Fort Monmouth as a Supply Officer, where his
duties included the operation of the Fort’s supply system. The OER for the period between
January 28, 1995 and June 29, 1995 stated that “ CPT. Rebosky has performed to standard.”
OER, June 1995, AR at 35. The senior rater stated that “CPT Rebosky provided expertise
in supply and company adminigtration. This expertisein traning greatly supported our
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headquarters company annud pigtol and rifle qudification training. . . . Send this officer to
CAS3 and assignto troops.” 1d. Hewasthen given a“third block” rating. 1d.

The plaintiff had the opportunity to gpped, and in some ingtances did apped, these
OERs. A request to reconsder an officer’s OERs is authorized only if the officer has new
evidence to present to the Army. Memorandum from Larsen, Chief, Appeds and
Corrections Branch, Department of the Army to Rebosky of 11/5/93, AR a 25. Sincethe
plaintiff did not present any new evidence to the Army when appeding, al of his gppeds
were denied. 1d.

Soon after the plaintiff received hislast OER in 1995, the Army initiated
elimination proceedings againgt him. In accordance with the administrative procedures
available to him, the plaintiff attempted to rebut the initiation of the proceeding to
eliminate him from the Army. In hisletter to the Commander, U.S. Totd Army Personnd
Command, the plaintiff presented, in essence, the same arguments that he has presented to
the court. Letter from Rebosky to Commander, U.S. Total Army Personnel Command of
12/2/96, AR a 38. In particular, the plaintiff argued that the OER for the period ending
March 1992 was not indicative of his skill level because he was rated after along period of
inactivity dueto injury. Inany event, the plaintiff argued that the negetive aspects of this
OER could not be properly considered since the plaintiff was promoted to captain despite
the OER’s comments. The plaintiff next contended that his OERs for the periods ending
October 1994 and June 1995 were not valid because he was rated by chaplains rather than

by line officers. Findly, the plaintiff argued that his negative OERs were retdiatory, both



for persondity conflicts that he had with superiors and for reporting misconduct to the
Ingpector Generd’ s office. In response to hisrebutta, the Army referred his caseto the
Board, which was convened on June 9, 1997. AR at 42.

The Board convened to determine whether the plaintiff should be separated from the
Army. In accordance with Army Regulation 600-8-24, 1 4-2(a), the Board was charged
with evauaing whether the plaintiff had performed a a“ substandard” leve, whichis
defined to mean: ether (1) “[a] downward trend in overal performance resulting in an
unacceptable record of efficiency, or a consistent record of mediocre service)” or (2)
failure to “keep pace or to progress with contemporaries, as demonstrated by alow record
of efficiency when compared with other officers” Army Regulation 600-8-24, 1/ 4-2(3)

(2003) (“Reg. 4-2(a)").2

In support of its case, the government presented the Board with evidence of the
plantiff’sinefficiency and failure to kegp pace with hispeers. A portion of this evidence
congsted of the plaintiff’s OERs for the periods ending March 1992, October 1994, and
June 1995. In addition, the Board heard the testimony from witnesses called both by the

plantiff and the government. These witnessesincluded the plaintiff’ s peers and officers

2 Reg. 4-2(a) reads as follows: “a. Substandard performance of duty. (1) A downward trend in
overdl performance resulting in an unacceptable record of efficiency, or a condgstent record of
mediocre service. (2) Failure to keep pace or to progress with contemporaries, as demonstrated by a
low record of efficiency when compared with other officers of the same grade and competitive
caegory. An officer who isidentified . . . as*not fully qudified’ for promotion will be recommended
for dimination under this paragraph as provided for by the Secretary of the Army.”
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who had rated the plaintiff’s performance. The plaintiff was represented by counsd before
the Board. He was able to present his own witnesses to the Board and cross-examine the
government’ s witnesses.

At the hearing, the Board heard testimony from Lieutenant Colond Nichols
concerning afield training exercise in which Lieutenant Colond Nichols stated thet the
plantiff had led sudents onto an artillery range where live ammunition was being fired
overhead. AR a 54. Thistestimony was dlicited during the plaintiff’ s attorney’ s cross-
examination of Lieutenant Colonel Nichols. It was then further discussed during there-
direct examination of Lieutenant Colonel Nichals. In response to this testimony, the
plantiff testified that he had not put anyone in harm’sway. He did not, however, cal any
other witnesses to support his contention.

The plaintiff so dlegesthat his superior a the Chaplain School, Mr. Blatt, asked
him toillegdly ship the Schodl’ s equipment. AR a 66-67. The plaintiff damsthet after
he reported this misconduct to the Ingpector Generd’ s office, he became a pariah in the
eyesof thechaplains. |d. The plaintiff attributes his negative OERs while a the Chaplain
Schooal to the fact that he reported this misconduct. 1d. The plantiff has presented
evidence that, in fact, the Chaplain School did improperly give Chaplain School equipment
to non-governmenta entities. Letter from Beckwith, Inspector Generd to Piper of
7/19/96, AR a 73. However, the plaintiff did not introduce any evidence connecting
himsdlf with these events. The letter that the plaintiff presented did not mention the

plantiff’ s involvement with the illega shipment of equipment from the Chaplain School.



There is no evidence that the plaintiff’ srater, Lieutenant Colonel Nichols, even knew that
the plaintiff alegedly reported misconduct to the Inspector Generd’ s office. Lieutenant
Colond Nicholstetified thet, when rating the plaintiff, he did not know anything about the
plantiff’scomplaint. AR & 54. Findly, thereis no evidence that, even if Lieutenant
Colond Nichols did know about the complaint, that this complaint influenced his review of
the plaintiff’ s performance.

After hearing dl of this evidence, the Board found that “there has been a Sgnificant
downward trend in [the plaintiff’s| overdl performance resulting in an unacceptable record
of efficiency. We further find that [the plainitff’ 5| records indicate afalure to keep pace
with the [plaintiff’ s] contemporaries as demonstrated by alow record of efficiency when
compared with other officers of the same grade and competitive category.” AR a 27. The
Board then recommended that the plaintiff be honorably discharged from the Army. On
November 10, 1997, the Deputy Assstant Secretary of the Army responsible for Army
Review Boards approved the Board' s recommendation and discharged the plaintiff.

Pursuant to 10 U.S.C. § 1552, the plaintiff, again represented by counsdl, petitioned
the Army Board for Correction of Military Records (“ABCMR”), requesting reinstatement
to active duty with back pay. The ABCMR reviewed the testimony taken by the Board and
additiond evidence presented by the plaintiff, including a declaration from Harold L.
Durham, Range Safety Officer, Fort Dix. AR a 78. Durham’s declaration explained that
“no artillery rounds have ever had atrgectory flight” over the areain which the plaintiff

alegedly subjected some of his students to possible artillery fire. AR at 78.



The ABCMR issued a Memorandum of Consideration on May 24, 2000 (“ABCMR
Memorandum”), in which it concluded that the Board neither erred nor acted unjustly.
ABCMR Memorandum, AR a 2-8. The ABCMR firg addressed the plaintiff’s clam that
his negative OER for the time period following his service in Korea resulted from the fact
that the plaintiff did not have time to properly retrain before he returned to active duty after
two yearson the TDRL. The ABCMR concluded that the plaintiff should have been ableto
retran himsdf during the sx month period between his return to active duty and hisfirst
exercisein Korea. ABCMR Memorandum, AR a 7. The ABCMR further concluded that
the Board did not err in conddering this OER &fter the plaintiff was promoted to captain.
1d. The ABCMR explained that the sdlection board did not have this negative OER before
it. The ABCMR further concluded that the plaintiff’s complaint that he was rated by
chaplainsingtead of line officers wasimmeateria because the plaintiff did not have line
respons bilities when he was rated by the chaplains. 1d. The ABCMR dso noted that the
plantiff’ s third negative OER was prepared by an infantry officer. The ABCMR found that
the plaintiff’ s raters had a sufficient idea about his responghilities to perform a proper
rating. The ABCMR concluded that his negative OERs were unrelated to the allegedly
improper conduct that had been reported to the Ingpector Generd’ s office. The ABCMR
explained that the Inspector Generd’ s letter cited by the plaintiff does not mention the
plaintiff and does not mention any of hisraters. 1d. The ABCMR mentions neither
Lieutenant Colond Nichols' testimony nor the Durham declaration regarding the dleged

artillery range incident.



Findly, the ABCMR concluded that the evidence as presented to the Board indicated
that the three negative OERs demondtrated “a downward trend in the gpplicant’s overdl
performance resulting in an unacceptable record of efficiency.” ABCMR Memorandum,

AR a 7. Assuch, the ABCMR denied the plaintiff’ s request for correction of his military
record.

In his complaint before this court, the plaintiff contends that the ABCMR' s rliance
on the negative OERSs to separate him from the Army is arbitrary, capricious, contrary to
law, or unsupported by substantia evidence. After briefing on the parties’ crossmotions
for judgment upon the administrative record, ord argument was heard on February 24,

2004.
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DISCUSSION
A. Jurisdiction
Pursuant to the Tucker Act, this court has jurisdiction over clams*againgt the
United States founded either upon . . . any regulation of an executive department . . . or for
liquidated or unliquidated damages.” 28 U.S.C. § 1491(a)(1) (2003). “[T]he court may, as
anincident of and collaterd to any such judgment, issue orders directing retoration to
office or position . . . and correction of applicable records.” 28 U.S.C. § 1491(a)(2)

(2003); Sargisson v. United States, 913 F.2d 918, 920 n.2 (Fed. Cir. 1990). While

employed by the United States Army, the plaintiff was entitled to his pay as*amember of a
uniformed servicewho ison active duty.” 37 U.S.C. § 204(a)(1) (2003). When a member
of the armed sarvicesisinvoluntarily separated from the Army, the government’s

obligation to continue to pay him is extinguished only if the separation is proper. Adkinsv.
United States, 68 F.3d 1317, 1321 (Fed. Cir. 1995). If the separation isimproper, the
government is liable to him for back pay for the sdlary to which he was rightfully entitled.

Id. Inthe present case, the plaintiff clamsthat he was improperly separated from the Army
and seeks reinstatement and back pay. Because he seeks back pay based on an alleged
monetary ligbility of the United States, he has stated a claim within the jurisdiction of this

court. 28 U.S.C. § 1491(a)(1); United Statesv. Testan, 424 U.S. 392, 400 (1976); Adkins,

68 F.3d at 1321. Because he seeks correction of his military record and reinstatement in
the Army, he has requested a remedy which this court is authorized to give. 28U.S.C. 8§

1491(8)(2); Adkins, 68 F.3d at 1321; Lynn v. United States, 58 Fed. Cl. 797, 800 (2003).
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B. Standard of Review
The adminigtrative decision to discharge amilitary officer is accorded greet

deference by this court. Doev. United States, 132 F.3d 1430, 1433-34 (Fed. Cir. 1997).

While such an adminidrative decison is not beyond judicid review, this court reviews
military personnd decisons under the “strong, but rebuttable, presumption that
adminigrators of the military . . . discharge their duties correctly, lavfully, and in good
fath” 1d. at 1434.

When reviewing the decision of the ABCMR in military pay cases on cross-mations
for judgment upon the adminigtrative record pursuant to RCFC 56.1, this court’s “review is
necessarily limited to the record before the [ABCMR] as informed by the parties

Statements and Counter-Statements of Facts.” Pence v. United States, 52 Fed. Cl. 643, 645

(2002). However, an RCFC 56.1 motion for judgment upon the administrative record
should not be confused with an RCFC 56 motion for summary judgment. When ruling on a
motion for summary judgment, this court must weigh the facts presented to it by the parties
to determine whether there is any “genuine issue asto any materid fact” that would

preclude summary judgment. RCFC 56. When ruling on a motion for judgment upon the
adminigrative record, however, the inquiry is different. In such acase, the court does not
re-weigh the facts as found by the adminigtrative body. Pence, 52 Fed. Cl. at 645. Rather,
the court is bound by the correction board decision unless the plaintiff “can demondtrate by
cogent and clearly convincing evidence that the correction board acted arbitrarily,

capricioudly, contrary to law, or that its determination was unsupported by substantia
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evidence” Dodson v. United States, 988 F.2d 1199, 1204-05 (Fed. Cir. 1993) (interna

citations omitted). \When making this determination, the “ court will not subgtitute its

judgment for that of the correction board.” Harrisv. United States, 14 CI. Ct. 84, 89

(1987). Where the court finds that “reasonable minds might reach differing conclusions,
the fact that this court would have reached a different conclusion than the one the agency
reached is not sufficient for this court to overturn the adminigrative action.” Harris, 14 Cl.

Ct. at 90; Sandersv. United States, 594 F.2d 804, 814 (Ct. Cl. 1979). Consequently, when

there is evidence both supporting the agency decison and evidence supporting the

plantiff’s pogtion, this court must defer to the agency. Helsg v. United States, 719 F.2d

1153, 1157 (Fed. Cir. 1983) (holding that “the standard of review does not require a

reweighing of the evidence, but a determination whether the condusion being reviewed is

supported by substantial evidence.”®) (emphasisin origind).

C. The ABCMR Did Not Err in Failing to Specifically Addressthe Artillery
Range Incident in its Memorandum Decision

One of the plaintiff’s core complaints is his contention that the ABCMR may have
given improper weight to Lieutenant Colond Nichols' testimony regarding the artillery
range incident. The plaintiff is concerned that the ABCMR would have had a negative view
of his performance if it believed that he had endangered others by leading them onto an

active atillery range. The plaintiff argues that, because the ABCMR did not address the

3 Asnoted in Heidig, this standard is “broadly referred to as the ‘ substantial evidence' rule,
perhaps because . . . the dement ‘ substantial evidence' isleast (and perhaps never) omitted” from the
Statement of the stlandard. Heisg, 719 F.2d at 1156.
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artillery range incident in its Memorandum, the court has no way of knowing if the ABCMR
gave improper condderation to theincident. The plaintiff asserts that the falure of the
ABCMR to address the incident requires the court to remand the case to the ABCMR.

The court has found only one instance in which this court has remanded a case to an

adminigrative board for failing to discuss specific evidence. In Randolph v. United States,

31 Fed. Cl. 787 (1994), this court noted, in dictum, in the context of a disability
determination, that if the board “fails to mention evidence, the court has no way to
determine whether that evidence was congdered at al and thereby determineif the Board's
decison was arbitrary or capricious or unsupported by substantia evidence.” Id. at 791. In
that case the court reviewed, for substantid evidence, the findings of amilitary physca
evauation board for a second time; the first time that the court reviewed the findings of that
board it remanded the case to the board for failure to discuss evidence in its written
decison. Id. The court concluded that it could not find abass for holding that the board's
decison was supported by substantia evidence because the board did not discussthe
evidence on which it based itsdecision. Id. The court, therefore, remanded the case to the
board to provide explanations of the findings on which it based its decison. 1d.

The ABCMR's decison in the present case does not suffer from the same defects as
the board decison in Randolph. In the present case, the ABCMR presented a lengthy
discusson of the bases of itsdecison. Asdiscussed in detail below, the ABCMR reviewed
the Board' s findings, examined both the plaintiff’ s OERs and testimony from the plaintiff,

his peers, and his superiors and then, citing specific examples of the plaintiff’'s
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performance record, concluded that the plaintiff in fact was experiencing adownward trend
in overdl performance resulting in an unacceptable record of efficiency. ABCMR
Memorandum, AR a& 7. The ABCMR Memorandum aso discussesin detail the primary
objections the plaintiff had raised with regard to the initid Board decision.

Thus, in contrast with the remanded board decison at issuein Randolph, the ABCMR
decison in the present case provides afull explanation of its reasoning.

The court agrees that the ABCMR has a duty to consider dl of the evidence.
However, it does not necessarily follow that the ABCMR must discuss every piece of
evidence presented initsdecison. Asthe Seventh Circuit stated in Diaz v. Chater, 55 F.3d
300, 308 (7th Cir. 1995) in the context of asocid security disability case, “an
[Adminigtrative Law Judge] need not provide a complete written evauation of every piece
of testimony and evidence” Id. In addition, as U.S. Court of Appedsfor the Digtrict of
Columbia stated, while an agency has aduty to consider dl evidence, “[i]t does not
necessarily follow . . . that the failure to mention certain evidence means that it was not

consdered.” Lorionv. U.S. Nuclear Regulatory Commission, 785 F.2d 1038, 1042 (D.C.

Cir. 1986). In the present case, the ABCMR' sfalure to discuss the artillery range incident
suggests that the ABCMR did not find that thisincident provided a basis for supporting a
“aubgtandard” finding. The plaintiff’s unsupported dlegation that the ABCMR incorrectly
weighed evidence can not overcome the strong presumption that the ABCMR discharged its
“duties correctly, lavfully, and in good faith.” Doe, 132 F.3d at 1434. The ABCMR made

it clear that it believed the OERs provided the most relevant evidence for the determination
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of whether it should support the Board' s decison. The ultimate issue for the court,
therefore, is to determine whether those OERSs provide substantia evidence to support the
ABCMR’sdecison.
D. Thereis Substantial Evidence Supporting the ABCMR’s Conclusion

Having determined that the ABCMR did not err in falling to address the artillery
incident, the court now turns to the plaintiff’s contention that the ABCMR’ sdecison is not
supported by substantial evidence. For the reasons discussed below, the court finds that the
government has in fact provided the court with substantia evidence supporting the
ABCMR' s decison to separate the plaintiff from service. The plaintiff, therefore, has
failed to meet his burden, which isto show clearly and convincingly that the ABCMR's
decision was unsupported by substantid evidence.

The record reveds that the ABCMR rdlied largely on the plaintiff’ s three negetive
OERs for its concluson that the plaintiff’s overdl performance suffered from a downward
trend resulting in an unacceptable leve of efficiency. In the OER for the period ending
March 1992, the plaintiff’ s rater gave him abelow center of massrating, thusindicating
that the plaintiff was below average in comparison with his peers. The plaintiff’s OER
contains the comment that he does “not display the levd of proficiency expected of an
officer of his grade and experience” OER, March 1992, AR at 18. In addition, the plaintiff
was found not to have met the standards expected of an officer of hisrank and position. He
was found to lack the skills necessary to make an effective captain. OER, March 1992, AR

a 19. Findly, the plaintiff was “third blocked,” again indicating that he was below average
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as compared with the officers rated dongside him.

In his OER for the period ending October 1994, the plaintiff’ s ratings were again
subpar. He received numerous negative comments, including the comment that he
“consgently fluctuated between unsatisfactory and margind.” OER, October 1994, AR a
29. Hissenior rater commented that he could “not imagine him commanding soldiers” 1d.
While hisrater determined that the plaintiff generaly met his requirements, the plaintiff
received the only fourth block rating thet the rater gave during that round of ratings. While
the rater only blocked one other officer during that time period, again, the plaintiff was
below average.

In the final OER rdied upon, for the period ending June 1995, the plaintiff again
received the lowest rating out of the officersranked. Again, while there were only two
officers ranked, the other officer was first blocked while the plaintiff received a
congderably lower rating, in this case athird block rating. OER, June 1995, AR a 35. In
sum, in three OERs over the course of four years, the plaintiff scored below average as
compared with his peers, and regularly drew severe criticism of his skills and abilities from
his superiors.

In addition to these negative OERS, the ABCMR had before it arecord of testimony
which was presented to the Board. The Board heard testimony from the plaintiff’s peers
and superiors, induding those who directly supervised him. The testimony confirmed the
characterization of the plaintiff found in his OERS the plaintiff’s record of service was

uneven a best. While severd witnesses testified that they would gladly have the plaintiff
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work for them again, one senior rater testified that “the gpplicant was transferred [from his
position as ingructor to aclerica postion] based on his behavior and atitude’ problems.
ABCMR Memorandum, AR at 6. His superiors characterized him as an “ineffective
leader,” AR at 48, and “below average compared to the rest of the officers’ rated. AR at 50.
As an ingructor, he “did not seem to have control over his class, nor did he know the
subject matter.” AR at 53. Asasupply officer his superior characterized his “performance
asbelow average” AR at 59. Given thisrecord, the court findsthet thereis
subgtantia evidence to support the ABCMR's conclusion that the plaintiff suffered from “a
downward trend in . . . overal performance resulting in an unacceptable record of
efficiency.” ABCMR Memorandum, AR & 7.

Moreover, the conclusion of this court that there is substantia evidence warranting

the plaintiff’ s separation from the Army is conastent with severa decision of this court

deding with amilar Stuations. In Price v. United States, 43 Fed. Cl. 32 (1999), this court
reviewed an ABCMR decison which separated an officer from the Army. 1d. at 33. The
officer in that case was generdly rated at center of mass. 1d. He even recaived an Army
Commendation Medd at one point during his career. 1d. Neverthdess, the court found that
the Army’ s decision to separate the officer from service was supported by substantial
evidence. |d. a 34. The court relied on the fact that “competition among officers. . . is
very keen. A report of anything less than consstently exemplary performance might have
an adverse impact on the rated officer’scareer.” 1d. Smilarly, the plantiff in the present

case recalved some positive comments on his performance, including an Army
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Commendation Medd. AR at 185. Nevertheless, given the host of negative ratings and
comments that the plaintiff has received, including his below center of massratings, the

plaintiff’s record can not be caled congstently exemplary.

Smilaly, in Paskert v. United States, 20 Cl. Ct. 65 (1990), this court reviewed a
separation in which the officer clamed that his negative OERs were inaccurate because his
superiors were biased againgt him, and that his negative ratings resulted from personality
conflicts rather than his performance. 1d. at 69. The officer presented third party
testimony of these persondity conflicts and testimony of praise from some officerswith
whom he had served. Findly, one of his raters testified that, had the decison been his, he
would have promoted the officer. Despite this evidence, the court held that the ABCMR's
decison should not be reversed. Stating that the plaintiff “must do more than merely dlege
that an OER seems inaccurate, incomplete, or subjective in some sense,” the court relied
on thefact that the ABCMR in that case consdered the third party statements and found
them insufficient to overturn the board of inquiry’ s recommendation to separate the
officer. 1d. & 72. Smilarly, in the present case the plaintiff has dleged that his negetive
ratings and comments resulted from persondity conflicts rather than his performance. The
plaintiff has presented both positive testimony and ratings to the Board and the ABCMR.
He even presented the Board with testimony of officers who stated that they would look

forward to serving with him again. Likethe ABCMR in Paskert, the ABCMR in the present

cae reviewed the plaintiff’s cdlams, including clams of persona bias and positive

comments from some of the plaintiff’s superiors. Just as the Paskert court found that there
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was subgtantia evidence to support the ABCMR's conclusion, in light of both the positive
and negative reviews that the plaintiff received, so too does this court find that the
government has presented substantia evidence to support the decison of the ABCMR to
discharge the plaintiff.

In sum, the plaintiff’ s record shows that his performance in the Army was uneven a
best. He recelved both positive and negative reviews from his superiors. While some of
his OERs characterized him as a good officer worthy of promotion, others indicate that he
faled to meet expectations.  The Army’s promotion process is highly competitive and
highly subjective. In order for the plaintiff to prevail in this action, he would have had to
show, by clear and convincing evidence, that the ABCMR lacked substantid evidence for its
decison to separate him from service. Taking into account the plaintiff’s entire record of
service, including both his postive and negative ratings, the court holds thet the government
in fact has presented substantial evidence to support the ABCMR'’ s conclusion to separate
the plaintiff from service.

Finaly, areview of the plaintiff’s specific objections to the ABCMR decision does
not dter thisconcluson. Asfor the plaintiff’s contention that he was rated poorly for
reasons other than his merits, the record plainly shows that the ABCMR adequately
congdered thisissue. The ABCMR noted that the plaintiff’ s rater for the period ending
March 1992 testified before the Board that his evauation was not based on dleged
persondity conflicts, but rather on the plaintiff’ s actionsin thefiedd. ABCMR

Memorandum, AR at 6. See Paskert, 20 Cl. Ct. a 74 (holding that ABCMR decision to
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separate officer was supported dthough the officer dleged that a persondity conflict
tainted hisratings, in part because the rater testified that there was no persondity conflict).
The other raters d o testified asto their reasons for rating the plaintiff poorly, including
one rater who testified that the plaintiff was transferred because of the plaintiff’s attitude
and behavior problems.

The plaintiff’s clam thet the OER for the period during which he wasin Korea
should not be considered because he did not have an adequate time to retrain was aso
gpecificaly addressed. The ABCMR concluded that there was an adequate period of time
between his emergence from the TDRL and his Korea exercise to have dlowed the plaintiff
to retrain himsdf. Furthermore, the negative OER for the time the plaintiff was deployed
in Korea was not the sole reason why the plaintiff was discharged. The ABCMR agreed
with the Board that “one OER does not make a trend; however it isthe start of atrend.”
ABCMR Memorandum, AR &t 7.

The ABCMR dso specificaly consdered the plaintiff's clam that the negative
ratings should not be consdered because some were issued by chaplains, as opposed to line
officers. The ABCMR concluded that the background of the raters was not materia. First,
the ABCMR noted that the plaintiff was not assgned line duties at the time that the
chaplainsrated him. Second, it noted that hislast negetive rating was from an infantry
officer. This case can therefore be contrasted with Lindsay, in which the court held that an
ABCMR decison was arbitrary and capricious because it relied on OERs which were

completed by officersin violation of Army regulations. Lindsay v. United States, 295 F.3d
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1252, 1258 (Fed. Cir. 2002). By contrast, the raters in the present case were authorized to
rate the plaintiff; the plaintiff would amply have preferred different raters.

Furthermore, the ABCMR adequately addressed the plaintiff’s allegation that his
poor ratings related to aleged misconduct that he had reported to the Inspector General’s
office. ABCMR Memorandum, AR a 7. The ABCMR expressy found that the Inspector
Generd’ sreport provided by the plaintiff mentions neither him nor hisraters and 0 is“not
evidence that his raters asked him to engage in improper conduct.” Id.

Findly, the court rgects the plaintiff’ s suggestion that this court re-examine dl of
the OERs and re-weigh the evidence. The plaintiff’s contention that his record could dso
support his continued service issmply irrdlevant. As noted above, this court is not free to
re-weigh the evidence or subgtitute its judgment for that of the ABCMR. Heidg, 719 F.2d
at 1157. The court’s function stops once it concludes that there was substantial evidence to
support the ABCMR' s decison. Here, the ABCMR did athorough job in basing its
decision on the record from the Board. It took into account both evidence supporting the
Army’s position and evidence presented by the plaintiff. It addressed the plaintiff’s
arguments reasonably and presented its conclusons clearly. The plaintiff hasfalled to
provide the court with abasis for reversing the ABCMR's decision.

CONCLUSION

For the foregoing reasons, the court DENI ES the plaintiff’ s September 24, 2003

cross-moation for judgment upon the adminigtrative record and GRANT S the government’s

July 29, 2003 cross-motion for judgment upon the administrative record. Theclerk is
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therefore directed to enter judgment accordingly. Each party shdl bear its own cods.

NANCY B. FIRESTONE
Judge
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